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WELCOME TO
GCP INSIGHTS
W

elcome to the second edition of
GCP Insights. In January the hard
market and a new generation of
captive owners dominated much
of our content and, on our Notable Captive
Formations pages, you will find further exciting
activity over the past three months.
Facebook is the standout name, but there is also
another new captive formed by the cannabis sector
and new names in Europe too.
Although not a new formation, Boeing moving
its captive back to Vermont after a three-year trip
to the parent’s home state of Illinois is intriguing
and we have the inside line on the motivations
behind that move.
Back-and-forth between specialist domicile and
home jurisdiction is a theme that runs through
this edition. Our cover feature addresses the
possibility that such a trend could be back on
European shores with France, Italy and the UK at
various stages of introducing captive frameworks.
We’ve been here before, most notably with
Sweden, and while the majority of Swedish
captives are now ‘back home’ you will not get too
many positive reviews of the domestic experience.
Similarly, Dutch and German-domiciled captives
face the worst of Solvency II combined with
inflated management costs.
As explained in the following pages, the fact
France and Italy are willing to entertain the idea of
embracing captives should itself be viewed as
positive. They have previously attacked the captive
concept. It is also true that it is the local risk
management associations that are driving this
activity and, as such, there appears to be no
appetite to force overseas captives to
redomesticate.
The same cannot be said of the United States.
In recent legislation tabled in Connecticut and
North Carolina, the use of premium tax holidays
and self-procurement tax forgiveness appears to be
back in fashion.
Tennessee deployed this tactic a couple of years
ago in a bid to entice state-based companies to
redomesticate. I understand two large captives did
re-domicile to Tennessee as a result of this
initiative and, due to the size of the corporates
concerned, it had a material impact on revenue
generation and the reputation of the domicile.

To give North Carolina and Connecticut
credit, they have both invested in captive
regulatory departments and have pro-active local
associations supporting the industry. North
Carolina licensed more new captives than any
other domicile in the world last year.

Tax grab
Meanwhile, Washington State’s Commissioner
Mike Kreidler has no interest in opening up his
state to captive business. The message to the local
corporate community is continue with your
captives elsewhere, but be sure to pay me 2% of
any premium related to Washington-based risk.
At the time of writing, the controversial
self-procurement tax legislation sits on Governor
Jay Inslee’s desk awaiting signature and for the
captive sector there is regret that Kreidler’s
arguments were not challenged in court. As
explained on pages 16 and 17, some believe a
challenge could have prompted a much-needed and
wider debate on self-procurement taxes, but the
opportune moment looks to have been missed.
While these changes in multiple captive and
non-captive jurisdictions create new questions
for existing captive owners, spare a thought for
the latest generation of prospective captive
owners in the process of choosing a domicile.
There has never been more choice, but the
decision has never been more politicised.
It may be London, however, with the potential
to be most disruptive to the global captive
establishment. A historic insurance centre with

There has never
been more choice
of domiciles, but
that decision has
never been more
politicised.
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its shackles off after Brexit (maybe?) and a
government looking for “easy wins” to attract
new types of business. These factors could
combine to present a compelling proposition.
There are two parallel, but separate projects
underway in the United Kingdom. The Lloyd’s
initiative to begin housing ‘Captive Syndicates’
within the market itself has been in development
for almost two years and is primed to launch a
pilot scheme, possibly as early as May.
Outside of Lloyd’s, the London Market Group
is in discussions with government to introduce a
new captive class of insurer, which could utilise
existing protected cell company legislation. If it
can remove captives from Solvency II, in the
same way Bermuda did when it achieved
Solvency II equivalence, it could have a shot at
creating a unique selling point, attractive to
domestic and international businesses.
Whilst my pandemic enforced absence from
the City may have made my heart grow fonder,
I’m yet to be convinced London has what it takes
to attract a material number of large captives.
Speaking to captive owners that have been in
established domiciles for a number of years, they
are fiercely loyal because the jurisdiction has
remained committed to captives for 40 years or
more in some cases.
There remains suspicion that regulators more
familiar with large, complex commercial carriers
will have little desire to get into the weeds of
creating a more streamlined, tailor-made regime
that will treat captives proportionately. Boeing’s
Illinois experience is a good warning sign.
All of the above is discussed in much greater
detail in the following pages, however, so I’d be
interested to hear your views!
I am delighted that we have a few new regular
features in the second edition of GCP Insights.
TMF and London & Capital will be on hand to
provide regular updates on issues such as
premium tax and investments, while Mark
Geoghegan returns with an excellent rallying call
to the risk management community to make
their voices heard as consultations continue to be
sought on the Aon-Willis Towers Watson
acquisition. As ever, Mark provides a context and
expert perspective on the commercial market
that I cannot. n
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Dubai amends solvenvy regime for captives
The Dubai Financial Services Authority has
relaxed its solvency regime and reporting
requirements for captives as it looks to improve
the jurisdiction’s appeal in the hard market. GCP
Insights revealed in January that Emaar Properties
PJSC had formed a pure captive in Dubai, just
the third captive currently domiciled there.
The DFSA launched a consultation regarding
its captive regulatory regime in November 2020
and approved the changes in March. Previously
captives were subject to the same requirements as
commercial (re)insurers set out in the Prudential
– Insurance Business Module (PIN) of the DFSA
Rulebook. “It has become evident that the current

solvency regime needs an update in order to
recognise the limited nature, scale and complexity
of the captive insurance model,” the DFSA stated
when it launched its consultation last year.
Among the amendments, class two captive
insurers can now write up to 49% third party risk.
The limit was previously set at 20%. The
minimum capital requirement (MCR)
calculations for captives in all three classes have
been simplified and clear guidance has been
added with regards intra-group loans. Lastly,
captives undertaking general insurance business
will no longer have to submit annual actuarial
reports to the DFSA.

Davies Group enters Guernsey market
Davies Group has launched its first
captive management presence in
Europe after receiving regulatory
approval to set up shop in Guernsey.
Davies Management Services
(Guernsey) ensures another
independent option is available on
island after the arrival of SRS Europe.
Alternative Risk Management Limited
is another long established indepdent
captive manager in Guernsey.
Davies Group already has operations
in Bermuda and the United States and
was bolstered in June 2020 when it

acquired the captive management and
consulting businesses of Citadel Risk.
“Guernsey is Europe’s leading
captive centre with a robust regulatory
environment and is benefitting from the
rising demand for captives,” said Nick Frost,
president of Davies Captive Management.
“Deepening and broadening our
capability is an essential part of our
strategy to remain both relevant and
valuable to our clients, and we look forward
to being able to offer a deeper range of
captive solutions to our clients across our
wider business.”
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SRS Europe adds
Luigi Koch to
growing Swiss
operation
Strategic Risk
Solutions
has further
strengthened its
Swiss office by
recruiting Luigi
Koch (pictured)
as a country
representative. Koch previously
worked for JLT and Marsh and has a
strong life sciences background.
His appointment follows three
hires from Aon announced in
January. Markus Beck (managing
director), Georg Balint (managing
director) and Maria Sandoval (senior
account manager) have all now
begun work for SRS Europe, giving
the independent captive manager a
significant presence in the domicile.
Twenty-eight captives are
currently domiciled in Switzerland,
including entities owned by
Rio Tinto, Shell and Nestle.
Self-management is common
in Switzerland, but Aon is the
dominant captive manager in
the jurisdiction. SRS Europe also
announced in February that it was
establishing an office in Guernsey
with the hire of Peter Child, who
will join from Artex Risk Solutions
in July. These latest additions
means the captive manager has
all the major European domiciles
covered with offices in Dublin,
Malta, Luxembourg, Switzerland and
Guernsey.
“We are pleased to be able to
establish an office in Guernsey – a
great place to do business, with its
solid regulatory framework, strong
infrastructure, and a vibrant and
growing insurance market,” said
Brady Young, CEO of SRS.
“While we’ve developed an
enduring presence in the US and
international captive management
sector, we’re now building a
strong team in Europe and in
the commercial insurance and
insurance linked securities (“ILS”)
segments. Peter’s mandate includes
establishing an office in Guernsey
to support the development and
management of insurance entities
across all sectors in the domicile.”
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IRS emboldened as US Tax Court
rules against another 831(b) captive
T

he Internal Revenue Service
(IRS) has urged businesses to
exit “abusive micro-captive
insurance arrangements” as soon
as possible and seek independent
tax advice prior to filing 2020 tax
returns. The Service has been
emboldened by its latest victory in
the US Tax Court, this time in
Caylor Land & Dev. v.
Commissioner.
The case concerned the captive
Consolidated, Inc, domiciled in
Anguilla and owned by an
Arizona construction group –
Caylor. The captive was managed
by Tribeca, which was acquired by
Artex Risk Solutions in 2010.
As EY’s Maureen Nelson explains
below, the case tells us little that is
new in how the Tax Court views
microcaptives. It is apparent,
however, the IRS is keen to use its
latest win to convince more
businesses to reconsider their use of
831(b) captives.
“In multiple cases before the
courts, judges have held that
these ‘fanciful’ and ‘unreasonable’
arrangements don’t add up to
insurance in the commonly
accepted sense,” said IRS
Commissioner Chuck Rettig on
9 April. “I strongly urge
participants in these
arrangements to get independent
legal advice separate from those
who helped steer them into these
abusive arrangements.”

THE EXPERT VIEW
Maureen Nelson is a tax
managing director in Ernst &
Young LLP’s Financial Services
Organization’s Insurance
Sector and a member of EY
Americas Captive Insurance
Services practice.
Another recent Tax Court case on “microcaptive”
insurance arrangements, Caylor Land & Development, Inc.
v. Commissioner,1 broke “no new ground” (in the words
of the court) in its analysis of whether transactions
between the related Caylor businesses and Consolidated,
Inc. (Consolidated), an offshore captive insurance
company owned by the individual who primarily owned
the various Caylor businesses, qualified as insurance for
federal tax purposes.2 From Caylor, we learn nothing new
about how the Tax Court views microcaptive
transactions; as in Avrahami v. Commissioner,3 Reserve
Mechanical Corp. v. Commissioner 4, and Syzygy Insurance
Co. v. Commissioner,5 the Tax Court in Caylor held that
the purported insurance transactions did not qualify as
insurance due to Consolidated’s failure to distribute risk
or to act “as an insurer commonly would.”
We do learn, however, that the Internal Revenue
Service (IRS) can adjust the tax liabilities of the
microcaptive’s insureds without proposing adjustments
T.C. Memo. 2021-030 (March 10, 2021).
Part of the deficiencies proposed
was attributable to the IRS’s proposed
disallowance of deductions for
“consulting fees,” which began with
Caylor Construction, the primary
revenue-earning entity of the Caylor
businesses, and trickled down to the
other Caylor businesses. These fees
usually provided most of the income used
to pay the premiums owed to the captive
by the Caylor businesses. The Tax Court
sustained the IRS on this point as well.

to the microcaptive’s tax returns.6 We also see, for the
first time in a microcaptive case, the Tax Court agree
that reasonable reliance on tax advisors was not
established and sustain the IRS’s imposition of
accuracy-related penalties under section 6662(a).7
The Tax Court’s findings in Caylor amply support its
holdings that risk distribution and insurance in its
commonly accepted form did not exist. In particular, the
court expressed concern that premiums were paid long
before policies were issued and often policies were not
issued until most of the period covered under the
claims-made policies had elapsed.8
The court pointed out other facts inconsistent with
traditional insurance practices, including the paucity of
underwriting information available to the microcaptive
before the inception of coverage and the captive’s
payment of claims upon the demands of the insured
owners despite the insured’s failure to substantiate losses.
While acknowledging that risk distribution could
exist without Consolidated insuring unrelated
businesses, the Tax Court reminded the taxpayer that
risk distribution is based on the law of large numbers;
Consolidated, in contrast, insured very few
independent risk exposures, especially when compared
to the number of independent risks insured by the
captives in Harper Group9 and, more recently,
Rent-A-Center.10

149 T.C. 144 (2017).
T.C. Memo 2018-86, appeal docketed
at No. 18-9011 (10th Cir. Dec. 20, 2018).
5
T.C. Memo. 2019-34.
6
Like the microcaptives under
discussion in the previously decided
cases, the microcaptive in Caylor
elected to be taxed as a U.S. taxpayer
under section 953(d)and to be treated
as a “small insurance company” under
section 831(b). Consequently, it pay
tax only on its investment income.
7
The Tax Court refused to sustain the

1

3

2

4

imposition of accuracy-related penalties
in both Avrahami and Syzygy after finding
in both cases that the taxpayers had
reasonably relied on the advice of tax
professionals.
8
Nowhere in the opinion, however, did
the court identify the annual period
of coverage of the policies issued by
Consolidated.
9
Harper Group v. Commissioner, 96 T.C. 45,
aff’d 979 F.2d 1341 (9th Cir. 1992).
10
Rent-A-Center, Inc. v. Commissioner, 142
T.C. 1 (2014).

Lance Abbott elected new CICA chair
Lance Abbott
(pictured), CEO of
BevCap Management,
LLC and director of
BevCap Captive Group
has been elected the
new chair of the board
of director of the Captive Insurance Companies
Association (CICA). Abbott co-found BevCap
Captive Group in 2008, which began as a
homogeneous group insurance captive for beer

distributors. It now has multiple group captives in
several domiciles.
“As we enter our second year of living with
COVID-19, I am grateful for our supportive
CICA members and our resilient organisation,”
Abbott said “The CICA board has maintained
our focus on keeping the organisation strong and
reconfiguring how we provide advocacy,
education and networking during these rapidly
changing times.”
Renea Louie, vice president of Pro Group

Captive Management Services, has been elected
vice chair and Nick Hentges, co-chief executive
officer of Captive Resources, LLC, has been
elected secretary/treasurer.
Heather McClure, chief risk officer for OU
Health, was also elected as a new board member
on a three year term.
“We are excited to welcome Heather to the
board,” said Dan Towle, president of CICA. “Her
leadership and advocacy for the captive industry
are a perfect fit for CICA.”
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US captive
legislation
Captive legislation is making its way
through state assemblies across the
United States. Below is a roundup of the
latest progress of captive specific bills.

Connecticut
House Bill 6388 had its first public
hearing on 5 February, but has yet to
make further progress through the
state legislature. The bill proposes to
lower capital and surplus requrements
across all captive types and make
financial examinations a once every
five year requirement for pure
captives, rather than every three years.
The standout feature of HB 6388,
however, is the creation of a three year
look-back and waiver of penalties and
outstanding liabilities that a foreign
or alien captive insurer, owned by a
Connecticut-headquartered business,
may have in relation to the state’s 4%
self-procurement tax. This waiver is
only available to captives that either
establish a branch captive in the state,
or redomesticate before 30 June, 2022.
The relevant taxable period is July 1,
2018 to July 1, 2021.
In written testimony for the public
hearing Stephen DiCenso, a principal
and consulting actuary at Milliman and
president of the Connecticut Captive
Insurance Association (CCIA), said the
changes “will help bring back revenue
to Connecticut from other states
which collect premium taxes on these
Connecticut-based companies’ risks.”
He added: “Captive insurance
companies that insure Connecticut
risks in other domiciles leave the
owners liable for both premium tax
in the captive domicile and selfprocurement tax in Connecticut.
Recent tax decisions have highlighted
this issue, and this new law will provide
a unique opportunity to insure risks
efficiently in Connecticut through a
Foreign Branch Captive, and therefore
eliminate the company’s potential selfprocurement tax liability.”

North Carolina
The Tar Heel State is the latest to
seek to use legislation including
tax incentives to lure captives into
redomestication. North Carolina is the
fastest growing US domicile, forming
47 new captives in 2020 and taking
its year-end total to 250. S.B. 347 bids
to increase its appeal by offering a
“premium tax holiday” to any captive
that redomesticates on or before 31
December, 2022. Captives will be
exempt from prorated premium taxes
the year of the redomestication and for
the calendar year after the captive has
moved.
Debbie Walker, senior deputy
commissioner of the state’s captive
division, said.
“In many instances large North
Carolina businesses (and businesses
located out of state) formed their
insurers in other jurisdictions before
North Carolina enacted captive enabling
laws and it benefits North Carolina to
incentivize those insurers to come to
North Carolina. Although the premium
tax would be waived initially, on a longterm basis North Carolina will generate
more premium tax from captives moving
to the state.”
The North Carolina Department of
Insurance has worked with the North
Carolina Captive Insurance Association
(NCCIA) on the legislation which includes
other minor amendments such as overall
use of the term “governing boards”
instead of “board of directors” and a
provision for special purpose captive
insurers with a cell or series structure to
pay the same tax as that imposed on
protected cell captive insurers.
S.B. 347 was filed on 24 March and
was referred to the Senate Committee
on Finance on 13 April.
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Alabama
Senate Bill 23 has completed its passage
through the Alabama state legislature
and is awaiting signature by Governor
Kay Ivey. The bill makes significant
amendments and additions to the
state’s existing captive statute that was
previously updated in 2016.
The legislation introduces agency
captives, reinsurance captives and special
purpose financial captives (SPFCs)
to the state and lowers the mimimum
capatialization requirements for pure and
protected cell captives to $100,000.
The bill also includes new language
stating “insurance may be placed on risks
in alien and foreign jurisdictions if the
underlying business in the jurisdiction
is legal in the jurisdiction, subject to
commissioner approval” which would
presumably open up the possibility of
Alabama-domiciled captives writing
insurance for cannabis related businesses
in other states.
Vermont
Minor legislastion amending Vermont’s
40-year-old captive statute passed the
Senate on 23 March and is now in front
of the House Committee on Ways and
Means. The most interesting provisions of
S.88 are changes that would streamline
the process of a protected cell converting
into a standalone captive, and ease the
merger of multiple captives.
The state has also introduced new
language into the captive statute that
would address redomestications.
Rich Smith, president of the Vermont
Captive Insurance Associstion (VCIA),
told GCP Insights some of these changes
would have been made last year if not
for the pandemic and had arisen after
his annual meetings with captive owners,
managers and lawyers.
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For once it might
not be too late…
Mark Geoghegan calls for one last heave from the risk management
community to stop the ultimate broking consolidation deal

I

earned nearly three thousand dollars
from two phone calls in March. I didn’t
have to put on an entertainment
spectacle to gain this kind of income. It
was just a one-on-one chat. Even better,
it was just me answering questions about
the insurance market, something I have
been either working in or writing about
since 1992. No trade secrets changed
hands – just accumulated knowledge
gleaned over three decades.
The calls were about the Aon and
Willis Towers Watson merger deal. The
uncertainty about what regulators will or
won’t allow or how much might have to
be spun off from the two broking giants
to allow the deal to happen has opened
up a nice opportunity for brave investors.
The precise amount fluctuates with
market prices, but if you are clever
enough to exploit the difference in
exchange rates between Willis and Aon
stock and the deal goes through, you will
bag yourself something approaching a
10% return in just a few months.
This is the biggest show in town
for special situations investors. The
possible reward is very attractive and
the combination of a $30bn target and
a $52bn acquirer, both with liquid stock
means that there is the ability to put a lot
of capital to work.
Someone told me there might be as
much as $20bn playing this particular
game. Ten per cent of $20bn is a cool
$2bn. That makes my piffling consultation
fees utterly insignificant.
If this deal is big enough for market
scavengers to be seeing dollar signs
rolling around their eyes, can you imagine
what Greg Case’s and John Haley’s must
be like? Imagine too what the consultants
and lawyers are getting out of this. Even I
have been tossed a golden scrap from the
high table of this sumptuous feast.
Now imagine what is in it for you? Well,
you keep imagining if you want, because
I can’t think of anything. I cannot see how
losing one global broker out of three can
be good for you, the customer. If you
can’t spot the chump in the room, that

THE
VOICE OF
INSURANCE
means it’s you. Sadly you’re probably the
one who is going to pay for this circus.
Even Orwell’s dystopian view of the
future in 1984 involved the world being
divided into three mega powers. And
this tri-partite closed shop was a highly
competitive one. Each of the three was
continually at war with one another in
shifting alliances that never quite gave
either side the ability to deal a knockout
blow. If they were global insurance
brokers buyers would be happy that
they’d be fighting to the death to find
them the best deals ad infinitum. Three’s a
crowd. Two’s company.
Missed opportunity
I have never understood the extraordinary
lack of ambition that the Willis deal
represents on its part. If I were one of
three in a global race that was effectively
closed to new entrants, I would stay in
the game. Willis is a long way behind
Marsh and Aon, but it is genuinely global
and so far ahead of numbers four and
downwards to be unassailable.
Willis was late to the party. While Aon
and Marsh were busy creating global
brokers in the late 1990s, Willis was in
rehab under the parsimonious control of
private equity. Yes, Willis’s margins aren’t
quite as good as the other two, but the
broker’s impregnable third place means
it can grow much faster than its two
more mature rivals and chip away at their
market share over time.
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The firm is also of sufficient scale to have
very little excuse not to be able to bring
itself up to peer-group margins over time.
Higher potential growth should bring a
premium rating for the stock.
If goals are not met it should find itself a
new management team to do the job. But
that ship has sailed. Willis’s shareholders
voted for the certainty of a share in the
number one broker today over owning
the strategically best-placed broker of
tomorrow.
So now it’s up to you. Competition
authorities the world over have been
asking your opinion like never before.
Make sure you let them know what you
think. You have more influence than you
realise. This is particularly true in the
European Union. Here the strategic stance
is not easy to read because both players
are Anglo-Saxon.
If there were a major EU-domiciled
broking champion in the mix, the
calculus would be simple: the deal would
protect European interests by keeping
ownership of that intermediary on the
old continent and this would trump
competitive concerns. The absence
of a strategic motive has created the
refreshing circumstance of EU competition
authorities genuinely focusing on
competition.
Everyone has always assumed Willis
Re must go and reports say European
objections and remedies are being readied.
The deal allows for the loss of $1.8bn in
revenues through asset sales to appease
competition authorities around the world.
Like with other details in such big deals,
there is undoubtedly wriggle room. But
if Willis Re, some specialty units and
sizeable EU assets have to be detached,
that number might be surpassed. The
arbitrageurs are really earning their crust
this time. Check if it’s not too late to dig
out that consultation form! n

Mark Geoghegan is the founder of
The Voice of Insurance podcast
www.thevoiceofinsurance.com
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GCP #48
on the Latin
American
captive
market
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Appetite for captive solutions is on the rise in Latin America,
but reinsurance regulations continue to complicate the
structuring of programmes

Captives prosper
despite strict Latam
reinsurance restrictions

he increased interest in captive
insurance has certainly reached
Latin America. What was once a
trickle of captive enquiries has grown
into a stream, if not a deluge, backed up
by several consultants in the region GCP
Insights spoke to. The hard market and
pandemic has prompted many of these
conversations and it does seem they are
materialising into new formations.
“One of the particularly interesting
aspects of this hardening market is not
just the increasing in premiums as a result
of underwriter’s need to increase return
on equity, but the reduction of line size
and thus capacity,” says Bermuda-based
Luis Delgado, vice president for Latam at
Strategic Risk Solutions.
“This is forcing companies to seek
alternative markets and a captive is a
great way to open reinsurance options,
or access international capacities. The
hard market has undoubtably increased
interest in the use of new captives and
the optimization or further utilization
of existing captives all over the world in
general, and Latam is not behind.”
Delgado adds that SRS is receiving
captive leads from independent brokers,
insurance advisors and related service
providers every day and he has never
previously experienced such interest.
“2021 may be a record year for captive
creations in general,” he adds. “Most
of the leads are coming from Mexico,
Colombia, Brazil,
Chile, and
Argentina.”
Julian Avila,
(pictured)
practice leader
for Aon Captive &

Insurance Management in Latin America,
echoes Delgado’s analysis and adds that
the combination of the hard market,
the impact of COVID-19 and the general
trend of regional companies expanding
internationally is generating more
conversations concerning captives.
In GCP #48, Avila explains that prior
to 2020 there were companies who
were interested in captives but had not
yet pulled the trigger. “After 2020, most
of them decided to incorporate nontraditional insurance solutions and that’s
where captives gained a lot of attention
due to its numerous benefits,” he says.
“The second type of customers are
those who are just price sensitive. Those
customers usually haven’t thought
about alternative risk transfer, but they
understand that incorporating a nontraditional solution can help them to
navigate across a volatility of hardening
markets.”
Regulatory hurdles
As with any country or region, Latin
American corporates tend to gravitate
towards a handful of common captive
jurisdictions. The existence of double
taxation treaties between domicile
and parent country, as well as an
understanding of the region and strong
reputation, are key attributes.
As such, Bermuda, the Cayman Islands
and Barbados are the most prominent
captive domiciles serving Latin America.
Switzerland and Luxembourg are
also home to a handful of captives
from the region, while Mexican
telecommunication giant America Movil
owns a captive in Vermont.
Utilising international domiciles,
W W W. G L O B A L C A P T I V E P O D C A S T. C O M

however, brings further challenges
regarding fronting and compliance with
restrictive reinsurance regulations in most
Latin American countries. Non-admitted
insurance is not permitted in the major
economies and a double front is usually
required, consisting of a local carrier and
registered reinsurer. The requirements
to qualify as a registered reinsurer (see
table) would discount most captive
insurers, meaning additional fronting and
reinsurance partnerships are required.
“As reinsurance captives are usually
not licensed to issue local policies
the risks are initially
underwritten by a fully
licensed local direct
insurer,” says Adriana
Scherzinger, (pictured)
head of international
program business and
commercial insurance in Latin America for
Zurich Insurance Company.
“Subsequently the risks assumed by
the direct insurer are partially ceded
to the captive on a reinsurance basis.
Additional complexities for the captive
insurance model are also created by local
restrictions on premium tax, reinsurance
tax and withholding tax. The upside
is that both of those aspects prompt
captives to make it a bullet proof model.
Therefore, reaffirming the fact that
captives are a non-tax related scheme.”
Avila says that one country in particular
that is showing a much greater interest
in captive insurance is Peru. Peruvian
companies are operating increasingly
across borders, particularly in the financial
services, energy, retail, agribusiness and
food and beverage sectors.
“In the transition from local to regional
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Foreign reinsurer requirements in Latin America
The below countries do not permit non-admitted insurance and require a
double front, consisting of a local carrier and registered reinsurer. Below are
the requirements for foreign reinsurers. Source: Aon

companies these
companies are
understanding insurance
as a risk financing tool
instead of just a pure risk
coverage, starting to explore
alternative risk transfer solutions,”
he explains.
“The challenge for captive
business in Peru is the tax
environment. Currently the Peruvian
law does not provide a restrictive list,
thus the companies has no certainty
whether a domicile can or cannot be
considered a tax haven.”
In regards to the lines of insurance that
are driving captive enquiries, they are
primarily property and casualty but the
distressed D&O market is also prompting
discussion. Delgado adds that pandemic
risk is also bringing clients to the table,
but will not be the main line of business
of a new captive.
As ever, he stresses that it is essential a
captive is viewed as a long term strategy.
“My experience over the years working
on business development and meeting
with prospects has taught me that not
every lead turns into a captive, and its
vital to communicate to clients that the
feasibility study will dictate if the captive
approach is the right move for their
organisation or not.
“In most instances captives should start
with small retentions and increase over
time, as understanding of loss profiles
and the capital base increases, even if the
client could tolerate more risk.” n

Country

Foreign reinsurers

Brazil

Occasional reinsurers: foreign
companies must register with
SUSEP (Superintendence of
Private Insurance) providing
evidence on:

Admitted reinsurers: foreign
companies must register with
SUSEP (Superintendence of
Private Insurance ) providing
evidence on:

•N
 et equity evidence: USD
150 million.
• More than five years’
experience in the lines of
reinsurance the reinsurer
intends to operate in Brazil.
• Attorney-in-fact, domiciled
in Brazil.
• Headquarter cannot be
located in tax havens, as
provided by Brazilian law.
• Rating:
Standard & Poor’s BBB
Fitch BBB
Moody´s Baa2
AM Best B++

• Net equity evidence: min
USD 100 million
• Must own a % of the
quotas of the capital of the
representative office or the
branch.
• Office of Representation:
may only represent one
reinsurer.
• Rating:
Standard & Poor’s BBBFitch BBBMoody´s Baa3
AM Best B++

• Insurers can only cede
maximum of 10% its total
portfolio to occasional
reinsurers (*)
(*) For oil & gas, surety
and CAR this limitation
is not applied.
Chile

No local registry needed but local carriers must evidence that
every reinsurer they engage fulfills the following requirements:
• Must have at least 2 ratings:
Standard & Poors BBB
FITCH BBB
MOODY’S Baa3
A.M. Best B+
•A
 ttorney-in-fact domiciled in Chile. No Individual attorney-infact needed if is engaged via reinsurance broker.

Colombia

Foreign reinsurance companies must register with REACOEX
(Register of Foreign Reinsurers and Reinsurance Brokers) in the
Superintendence of Finance, providing evidence on:
•N
 et equity evidence at least equal to the provided to local
reinsurers.
• Attorney-in-fact, domiciled in Colombia.
• Rating:
Standard & Poor’s BBBFitch BBB
Moody´s Baa3
AM Best B+

Mexico

Foreign reinsurance companies must register with RGRE (Register
of Foreign Reinsurers) in the National Commission of Insurance
and Bonds, providing evidence on credit rating.

Peru

Foreign reinsurance companies must register in the Register
of Foreign Reinsurers) in the Superintendence of Banks and
Insurance, providing evidence on:
•A
 ttorney-in-fact domiciled in Peru providing evidence on
experience on insurance matters.
• Rating:
Standard & Poor’s: BBB
Moody´s: Baa2
Fitch Ratings: BBB
A.M. Best: B+
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Listen here

Labuan and Singapore both attracted significant new formations in 2021,
while existing captives are expanding in response to the hard market

Hard market accelerates
captive utilisation in
Asia Pacific

L

umping the economies of Asia and
the Pacific together can feel forced
since business cultures, legal systems
and demographics diverge so much. In the
context of captives and risk financing this
can also be the case, but they also share
commonalities, and several brokers and
insurers treat them as one region – the
Asia Pacific.
Singapore, the largest captive
domicile in the region, is the go-to
jurisdiction for Australian corporates.
Previously, New Zealand had a favourable
regulatory framework for captives,
but since it brought them more in line
with commercial insurance, businesses
looking to form new captives are going
further afield. Singapore licensed seven
new captives in 2020, five of which are
managed by Marsh and were for either
Australian or New Zealand corporates.
“That’s double to
three times what
we would see in a
normal year,” Stuart
Herbert, (pictured)
practice leader
for Marsh Captive
Solutions in Asia
Pacific, says in GCP #47. “And there is a lot
of pent-up interest continuing.”
The Pacific represents about 55% of
all the captives in Singapore, while Asia,
driven by Japanese, Singapore domestic
companies and the Taiwanese, represents
23%. “Asia is still quite a large player,”
Herbert adds, “but certainly the growth in
the last year, and I suspect the growth for
this year, will be dominated by the Pacific
region.”
Labuan, Malaysia’s midshore financial
centre, has been the fastest growing
jurisdiction in the region for several
years and attracts captives formed by
businesses from across Asia, including
Malaysia, Japan, Thailand and Brunei. The
jurisdiction’s 55 captives wrote $497.5
million in gross premium during 2020. It is

also the only major domicile in the region
to facilitate protected cell captives.
Asian businesses continue to express
an interest in cells, whether that be
forming in Labuan or utilising an
international finance centre further afield
such as Guernsey or Bermuda.
“Last year we put four cells through
for our clients and we’ll probably see
something similar this year,” Herbert
says. “We’re seeing cells being
utilized where clients require access
to professional reinsurance markets
and they need to get a front involved.
They can either do that through a cell
arrangement and pass the risk through,
or they can pay a commercial insurer to
front for them.”
Micronesia remains an attractive option
for Japanese companies, although Hawaii
continues to attract this business too and
is particularly popular for those Japanese
organisations that have significant
operations in the United States. Hong
Kong has long styled itself as a home for
Chinese-owned captives, but only four
are domiciled there to date.
Hard market
Herbert is in little doubt that the hard
market is accelerating a lot of captive
interest, including those that had
previously been on the back burner.
“Clients’ experience is certainly raising
the profile of risk management and
insurance spend within an organisation,”
he says. “That then prompts the question

GCP #47
on the Asia
Pacific
captive
market

from people on the board saying ‘what are
we doing to manage this?’”
There is a warning, however, that forming
a new captive may not immediately
mitigate the impact of hardening rates.
“That’s difficult in a new captive, arguably
a bit easier if you have an established
captive that’s got some resources behind
it,” Herbert adds. “While new formations are
certainly happening at a rate that’s unusual
for Asia, we are seeing existing clients,
many clients of whom were mono line
insurance, expand.”
Nigel Jones, insurance manager at
Australian freight and rail company Aurizon,
which owns a captive in Singapore,
emphasises that the formation of a captive
needs to be viewed as a long-term strategy
and that if you are purely responding
to market rates then you have probably
“missed the boat”.
“I have had a number of my peers
contact me to talk about the process we
went through and the advantages and
disadvantages of a captive,” he explained
on GCP #47.
“When you are setting up a captive it’s
probably best to have it in place in a soft
market so that when the market does
change, the captive is well set up and has a
strong balance sheet.
“One of the benefits of having a captive
is you can flatten out the peaks and troughs
that you would normally see in various
market cycles so that does give you the
advantage of having some stability over
cost over time.” n

Major captive domiciles in Asia Pacific
Domicile

2020 captive formations

Active captives at 31/12/20

Singapore

7

81

Labuan

8

55

Micronesia

1

26

Hong Kong

0

4

W W W. G L O B A L C A P T I V E P O D C A S T. C O M

GCP INSIGHTS - ISSUE 2

11

As France, Italy and the UK consider introducing their own captive
framework, should captive owners be careful what they wish for?

The Rise Of European
Captive Nationalism
G

uernsey, Luxembourg and Dublin
have long dominated Europe’s
captive landscape. In the main,
European businesses, including those
in the UK, have looked to the specialist
centres to domicile their captives and it
has been a successful strategy.
However, while Solvency II has brought
a degree of consistency across the EU
jurisdictions, the lack of proportionality
applied to captives has created an
administration heavy, expensive
environment to operate a captive in. Add
to this the growing scrutiny arising from
captive parent jurisdictions on substance,
transfer pricing and tax transparency and
it’s not difficult to understand why some
corporates may be pondering whether
it’s worth running their captives closer to
home.
At the end of 2020 it emerged France’s
risk management association Amrae had
joined a working group exploring whether
a new regulatory and tax framework
could be developed for captives in the
country. Five captives are currently
domiciled in France.
“The attractiveness of the French
domicile is still quite low due to the
current tax and regulatory environment,”
says Francois Beaume, speaking to GCP
Insights in his capacity as an Amrae vice
president. “Due to the pandemic and the
current insurance market context, we feel
that there is a change of
gear and a clear desire of
the French government to

facilitate the creation of new captives in
the country.”
Beaume adds that established domiciles
such as Dublin and Luxembourg remain
suitable “but there is a need to render
captives simpler and more attractive to
French companies by facilitating their
creation in France”.
While we await a proposed French
framework, there is an expectation
existing laws concerning equalisation
reserves could be applied to captives,
which would aid its appeal. The use of
equalisation reserves, allowing captives to
retain surplus capital at a lower tax rate,
has long been an attractive feature of
Luxembourg and helps captives to build
funds in case of catastrophic losses.
For Amrae, the priority is creating a
regulatory environment that appeals

“The plan is to render
attractive the creation of
new captives in France,
as of now we don’t think
that redomestication is
contemplated,”
Francois Beaume
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to new captive formations rather than
a desire from existing captives to
redomesticate. “The plan is to render
attractive the creation of new captives
in France, as of now we don’t think
that redomestication is contemplated,”
Beaume adds.
A similar discussion is ongoing in Italy,
led by the risk management association
ANRA. Alessandro De Felice, chief risk
officer of Prysmian Group and president
of ANRA, says the local regulator, IVASS,
wants to understand the differences
between the European captive centres
and the existing regime in Italy.
“These discussions were very positive
because we both understand that
currently there is no reason captives
cannot be formed in Italy,” De Felice tells
GCP Insights. “Clearly it depends a lot on
the priorities and strategy of the captive.
If it is to finance your multinational
risk, then Italy is suitable. If the priority
is purely fiscal optimisation for your
company then Italy might not be the right
location.”
He adds that ANRA has driven this
dialogue because of concerns about a
new interpretation of transfer pricing rules
in Italy that could bring overseas captives
into breach. As a result, some Italianowned Dublin-domiciled captives are
now paying the balance between the Irish
(12.5%) and Italian (24%) corporation tax
rates to the Italian government.
“This could be a really important
moment because some Italian companies,
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in response to the hardening market,
might evaluate whether to form a captive
in Italy,” De Felice says. “For larger
companies, having a captive abroad is
not a big challenge, but for smaller Italian
businesses it could be an interesting
opportunity because you can do it in Italy,
in your language and get consulting in
Italy.”
At present there is little sign other
European countries or risk management
associations are looking to follow France
and Italy’s lead.
BaFin, Germany’s financial regulator,
has been somewhat preoccupied with the
fallout from its mishandling of Wirecard’s
collapse which led to both the head
and deputy head of the regulator being
forced out. Holger Kraus, head of the
captive committee of Germany’s risk and
insurance managers’ associations, tells
GCP Insights there has been no indication
from BaFin that it is considering a captive
framework and he does not believe this
to be a priority for the regulator or the
association.
Going mainstream
Any new regulatory framework will
need to be assessed in detail before
deciding whether a ‘new’ domicile will be
successful or not. The principle, however,
of more countries formally embracing
the captive concept and recognising it
as a valued risk financing tool is being
welcomed by captive managers.
Ciaran Healy, director of client solutions
– EMEA at Aon Captive & Insurance
Management, tells GCP Insights this
moment is “symbolically significant”.
He says: “This is acknowledgement from
two of the EU’s most influential players
that captives are not only legitimate
risk management tools but that they
recognise how important they are to
the corporate community and want to
provide a local platform
to facilitate their growth.”
William ThomasFerrand, international
practice leader
at Marsh Captive
Solutions, believes these
discussions, being led
by risk management
associations, is further
evidence of the growing
desire to form captives as

“This is acknowledgement
from two of the EU’s most
influential players that
captives are legitimate
risk management tools,”
Ciaran Healy

insureds grapple with the hard market.
“It’s fascinating and it’s because the
need for captives has increased so
dramatically in this current market,
captives are really desired by corporates,”
he tells GCP Insights. “We’re seeing huge
activity. As a result, instead of being
embraced just in a few domiciles, bigger
countries are now becoming more aware
of them and wanting to embrace them. I
think that is driving it.
“The irony is that some of these
countries have attacked captives in the
past from a tax perspective, but if they’re
now promoting them, or at least in
conversations internally about promoting
them, it shows they have accepted
captives as a valid structure.”
No place like home
While the initiative in France is not
driven by a desire from existing captive
owners to redomesticate, GCP Insights
is aware of at least one Italian-owned
Dublin-domiciled captive that is actively
exploring this possibility with the Italian
regulator.
For now, the primary motivation looks
geared towards facilitating new captive
formations. If a regulatory environment
is established over time, however, the
narrative will return to whether existing
captives can or should move ‘home’.
“This has been a talking point amongst
a section of the European captive
community for a few years and it does
come up as part of strategic dialogue
with clients, but the genuine intent to
have the captive in the home jurisdiction
is far from widespread,” says Healy.
“It is typically a response to an
internal question, quite often from the
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tax department, who oftentimes do not
understand the captive domicile dynamic
and wonder why the activity is not
performed at the headquarters.
“This question is probably becoming
more common due to the greater
reporting requirements that tax
departments have such as the BEPS
county-by-country reporting, but an
explanation of the domicile dynamic and
the captive strategy tends to satisfy this.”
Claude Weber, managing director of
the Marsh Captive Solutions Luxembourg
office, says the costs of redomestication
will need to be factored into any decision
and emphasises that until we know more
about proposed frameworks it is hard to
know whether moving home will be of
interest to a significant group of clients
or not.
“A fundamental question for any
domicile will be what their definition
of a captive is,” Weber explains. “If
equalization reserves or the principle
of proportionality are introduced, they
could only be applied to captives. If the
definition of a captive in France is quite
strict, as to consider liability as thirdparty risk, for example, this would exclude
quite a lot of companies from forming a
captive in France. If they chose a broader
definition then it is possible they could
have some success.”
Careful what you wish for
De Felice is convinced that allowing the
formation of captives in the insured’s own
country will open up the concept to a
much wider group of companies. “In the
past a captive was seen as only for more
refined or sophisticated companies that
has an advanced alternative risk transfer
strategy,” adds De Felice. “The fact you
can do it in your own country may help
other companies better understand this
instrument and adopt it. The hard market
with higher rates, higher retentions and
reduced capacity is only going to improve
this possibility.”
Consultants GCP Insights spoke to from
both Aon and Marsh said they would
continue supporting captives whether they
are domiciled in traditional captive centres
or not.
“We already have brokerage offices
in France and Italy, so we could easily
put people in one of those countries if
clients wanted us to,” Thomas-Ferrand
says. “My feeling is that clients would still
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want managers if they were domiciled in
their home country. It will depend on the
regulators as well, whether they require a
manager to be licensed.”
There was a warning, however, that
any move towards new, ‘home country’
domiciles would need to be thoroughly
assessed and the pros and cons balanced.
As discussed, one of the drivers appears
to be a frustration among captive
owners at the increasing scrutiny captive
arrangements are receiving from tax
authorities as a result of BEPS initiatives.
“There are many captives that pay
their tax in the home country as well
because you don’t set up captives for
tax arbitrage, you set them up for risk
management purposes,” Thomas-Ferrand
says. “If you’re already paying the tax
of a home country, why not stay with a
regulator and professionals who know
how to service the captive rather than
having to take the risk of an unknown
environment. That’s the downside.”
This approach has become increasingly
common in Guernsey with many UKowned captives electing to be taxed in
the UK. This way they continue to benefit
from the specialist captive regulation and
infrastructure of an experienced captive
domicile, while removing any question
marks concerning tax strategy.
There may also be an unrealistic
expectation of reduced costs by moving
a captive into the insured’s home country.
There are currently 10 captives in Germany,
a handful in the Netherlands and 42 in
Sweden. The experience of the local captive
community is often one of frustration with
the way Solvency II is applied. GCP Insights
has seen comparisons that show managing
a captive in one of these countries can be
almost three times more than a comparable
captive managed in Luxembourg or Dublin.
We are also aware of one Swedish-owned
captive that redomesticated to Sweden,
but later closed down due to the increased
cost base. It is now exploring a cell option
in Malta.
Assessing what the advantages of
moving a captive home may be, Healy
says short of a new USP being developed
for one of these emerging domiciles
the simplified tax treatment is the
standout benefit.
“You would infer that the advantage
would be a more simplified tax relationship
with the captive and therefore tax

reputational risk is the key benefit and
perhaps additional convenience of having
the captive manager ‘next door’,” he says.
“However, like almost all business
decisions, there are pros and cons with
the various options and unless the captive
support infrastructure is adequate, you
swap one set of risks for another. For
example, the regulatory and operational
risks (such as outsourcing risk) increase.
“There is also a danger of an under
estimation of the importance of expert
service providers and the outsourcing
model in the captive success story. A
smoothly run captive requires a significant
amount of effort behind the scenes,
especially in a Solvency II environment.
“This is a point that largely goes
undocumented, but if you look at the
locations where outsourcing is less
prevalent, you tend to see significantly
higher cost profiles and less entrepreneurial
programmes as more internal time is
directed to operations and regulatory
requirements. So moving the captive ‘home’
should be done with a clear understanding
of the support available.”

“If you’re already
paying the tax of a home
country, why not stay
with a regulator and
professionals who know
how to service the captive,”
William Thomas-Ferrand

EXCLUSIVE: UK government explores
regulatory framework for captives
The United Kingdom could be the
next European country to introduce a
regulatory framework for captives after
the London Market Group (LMG) stepped
up its discussions with the government
on the topic. GCP Insights understands
the government is looking for “quick
Brexit wins” and views captives as one
option that could easily leverage London’s
existing reputation as the world’s leading
reinsurance centre.
Discussions are at an early stage, but
there is a strong appetite within the LMG
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to make progress. One option would be to
open up protected cell companies (PCCs)
to permit their use for captive business.
PCCs were introduced in the UK when
regulations for facilitating insurance linked
securities (ILS) came into force in 2017.
Currently they only allow their use for ILS
business, however.
It remains to be seen whether UK
captives would have to follow the EU’s
Solvency II regime. Bermuda’s success
in achieving Solvency II equivalence for
its commercial (re)insurers, while
keeping captives outside of the regime,
has set a precedent that the UK could
seek to replicate.
The proposals being discussed by the
LMG and the UK government are separate
to those under development at Lloyd’s. GCP
Insights understands a pilot scheme for
applications to form a ‘Captive Syndicate’
within Lloyd’s could be opened as soon as
May and the market will be looking for ideal
candidates to take part.
Oliver Schofield, managing partner at
independent captive consultancy RISCS, is
excited at the prospect of being able to use
Lloyd’s to facilitate captive business.
“The most attractive aspects of captive
syndicates at Lloyd’s will be the ability for a
captive to be able to issue policies globally
wherever Lloyd’s have local licenses,” he
tells GCP Insights. “This is a value that
Lloyd’s brings to all syndicates and captives
will be included in that. In addition, a
captive syndicate will automatically be a
rated entity. Both of these are benefits that
are being sought by captive owners.
“I think the interest will come from larger
multi-line captive owners and prospective
owners. The cost base is likely to be less
attractive to mono-line captive owners who
currently use a cell structure.”
Concerning the news the LMG is
exploring the introduction of a regulatory
framework for captives in the UK, Schofield
adds: “If UK domiciled captives were
required to adhere to Solvency II rules then
I believe that would effectively kill off any
interest.
“Secondly, the UK would need to allow
cells as well as pure captives. More and
more mid-size companies are establishing
cells rather than pure captives so this will
be critical for a successful UK captive
product.” n
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Captives owned by multinational organisations have
had to keep a close eye on the OECD’s BEPS project,
and further developments are expected this summer
that will require close inspection.

More taxing times
ahead for captives?
I

n July 2021 the Organisation for Economic Co-operation
and Development (OECD)/G20 Inclusive Framework1 of 1372
countries and the G20 finance ministers are due to reach the
next milestone in seeking to achieve consensus with respect to
the latest OECD Base Erosion & Profit Shifting (BEPS) project.
Widely known as “BEPS 2.0” this project has been underway
for the last few years and now appears likely to supersede
many aspects of the original BEPS project.
Eight years on from the original BEPS project, which itself
had some significant impacts for captives, many jurisdictions
are still implementing the initial proposals. Like all good
sequels BEPS 2.0 promises to be even more action-packed
and ultimately could completely overhaul the international
tax system. Most notably for captive owners, the proposals
introduce the concept of a minimum tax rate such that
multinationals owning entities in low and zero tax jurisdictions
may be subject to a top-up tax up to an as-yet undecided
minimum tax rate. This will result in a fundamental shift in tax
policy for many of the countries expected to adopt the rules.
So, what does this mean for captive owners? Will this result
in a significant rise in tax cost? Will captive owners undo what
they have put in place as a result of BEPS 1.0?
We explore some recent trends in the captive market and
where the future path might lead considering these new
developments.

Timing is everything
Of course, we should not lose sight of the fact that at the same
time, and probably of far greater concern for multinationals
is that the commercial insurance market has been and is
continuing to harden at levels not seen for decades. Many risk
directors are facing astronomical pricing hikes for coverage.
In certain industries some are facing portfolios of uninsurable
risks. Many groups that have not previously owned a captive
are now considering doing so. Groups with existing captives are
considering increasing retentions. Brexit may bring regulatory
challenges to the commercial insurance market which
could also further exacerbate operational costs reflected in
programme pricing.
So, the need for a captive is probably greater than ever. New
and existing captive owners may therefore need to keep a close
eye on these potential tax changes which could bring additional
tax cost.
Déjà vu?
In the context of the OECD proposals, this is not the first rodeo
for many captive owners. We saw under the original BEPS
project that the drive for more substance in captive locations
led to captive owners reconsidering their strategy – faced with
increased operational cost it often made sense to increase the
scale of the captive through writing more business. We also

In 2016 the OECD/G20 Inclusive Framework on BEPS (IF) was established to ensure interested countries and jurisdictions, including developing economies, can participate on an
equal footing in the development of standards on BEPS related issues, while reviewing and monitoring the implementation of the OECD/G20 BEPS Project [https://www.oecd.org/
tax/beps/flyer-inclusive-framework-on-beps.pdf]

1

2

As at 21 January 2021 - https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-on-beps-to-meet-at-plenary-level-on-27-28-january-2021.htm
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saw other BEPS actions lead to more scrutiny on the transfer
What next?
pricing of captive arrangements and the need to support the
Broadly speaking, if the BEPS 2.0 proposals are implemented
commercial rationale; this resulted in behavioral change as
into local law, captive owners holding captives with an effective
smaller, less commercial captives became unsustainable.
tax rate below the proposed minimum tax rate will be subject
Particular tax challenges included changes to Controlled
to tax in the parent jurisdiction on the profits of the captive
Foreign Company (“CFC”) rules, the UK Diverted Profits Tax (the
at a ‘top up’ to the minimum rate. For those multinational
UK legislative enactment of some of the original BEPS actions),
corporations whose parent jurisdictions do not adopt this top
targeted transfer pricing rules and increased controversy around
up tax, a back-stop proposal somewhat like the US BEAT could
transfer pricing of captive arrangements, and of course the US
be used by other countries to deny deductions for payments
Tax Reform (The Tax Cuts and Jobs Act of 2017) introducing the
to low-tax jurisdictions.
Base Erosion and Anti-Abuse Tax, or BEAT.
These rules are intended to operate after the various
All of these pressures may have played
other international rules mentioned
some part in the overall movement in the
above. However, this does bring into
total numbers of captives in 2016-2018 as
question whether some of the existing
smaller, less commercial captives became
substance-based rules will become
This brings into
unsustainable. However, the volumes
obsolete if captive owners will be
question whether
of premium written and assets under
subject to tax in the parent location
some of the existing
management became larger as captive
anyway. Since the substance rules were
substance-based
owners used their increased substance to
initially introduced to change behavior
rules will become
write more risk.
and substantiate commercially rational
obsolete if captive
For some captive owners these tax
conduct it would be unfortunate if the
owners will be
challenges presented too much uncertainty
new BEPS rules simply disregard that.
subject to tax in the
and, potentially, reputational risk. Some
How, when and whether the rules
parent location
captive owners instead opted to pay more
will actually be implemented in various
tax by taxing their captives in the parent
countries remains to be seen. Many
location thus mitigating many of these areas
commentators would observe that
of challenge. In many OECD countries this
there are some significant political
can be undertaken by moving the “central management and
barriers to be overcome in doing so, not least ensuring relief
control” or “place of effective management” of the captive to
for double-taxation and dispute resolution. For the previous
the parent location. This generally entails having some substance
BEPS Actions this was achieved (after a lengthy process)
through holding board meetings in the parent jurisdiction,
through a Multilateral Instrument essentially designed to
instead of in the captive location.
overlay approximately 3,000 double-tax treaties globally in
This concept originally derives from case law but was latterly
place and signed up to by many jurisdictions. However not
enshrined in OECD Model Tax Convention guidance around 20
all countries signed up to this and implementation has been
years ago. It is followed in many countries, however, the most
inconsistent.
notable exception to this is the US which does not currently
We would also expect the EU to publish its version of the
observe this concept. However, as an aside, it should be noted
proposals and could expect to see local countries issuing
that some members of the US Congress have again introduced
their own consultations later this year or next year. Captive
a proposal for legislation that would refer to this concept of
owners should continue to monitor the situation. n
management and control being an indicator of residence,
though it remains far from clear whether this proposal will be
This Publication contains information in summary form
seriously considered later this year as the US Congress considers
and is therefore intended for general guidance only. It
numerous international tax law changes aimed at raising revenue
is not intended to be a substitute for detailed research
to help fund new spending on infrastructure and other programs.
or the exercise of professional judgment. Member
In any case, the US already has a mechanism in place which
firms of the global EY organization cannot accept
allows certain insurance companies to be elected as US
responsibility for loss to any person relying on
taxpayers, which has the same effect.
this article.
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Self-procurement
disputes near end game
in Washington State
As Washington enacts strict new tax and licensing rules for
out-of-state captives, further battles could lie ahead

Listen here
GCP Short: Selfprocurement taxes –
how, what and why?

A

t the time of writing, Senate Bill
5315 sits on Governor Jay Inslee’s
desk awaiting his signature. The
House speaker signed the bill on 12 April,
completing its successful passage through
the Washington State Legislature. The
legislative fix is designed to bring a threeyear battle between the state’s captive
owner community and the Office of the
Insurance Commissioner to a close.
Since 2018 Commissioner Mike
Kreidler has targeted captives owned by
Washington-headquartered businesses,
accusing them of being unauthorised thus
insuring risk in the state illegally.
Headline takeaways from the bill are a 2%
tax on all premium relating to Washington
risks with the methodology for calculating

the allocation made available to the
Commissioner. Captives will need to register
with Kreidler’s office, incurring a $2,500
fee, and demonstrate that captive assets
exceed liabilities by $1 million.
The 2% premium tax will also be
backdated to 2011, creating a significant
one-off cost to long term captive owners
and a tax windfall for the Commissioner.
Captives affiliated with a public institution
of higher education will be exempt from the
tax, particularly helpful to the University of
Washington which has owned a captive in
Hawaii since 2002.
While the 2% premium tax on
Washington-based risks will increase the
cost of business for captives, it is not an
uncommon tax for states to administer and
is lower than in some other states. In Texas,
for example, premium paid to a foreign
captive insuring risks within the state
attracts a 4.85% tax. Illinois previously had
self-procurement tax of 3.5%, but in 2018 it
was dropped to 0.5%.
W W W. G L O B A L C A P T I V E P O D C A S T. C O M

The requirement for captives owned by
Washington corporates and insuring risk
in the state to register with the OIC is the
issue to most raise eyebrows and has been
labelled a form of “double regulation” by
captive commentators.
“I don’t want to minimise the tax issue,
but the captive registration is what most
concerns me,” Rich Smith, president
of the Vermont Captive Insurance
Association (VCIA), tells GCP Insights. “The
Commissioner seems to believe captives
were doing business in Washington State
illegally, which is not the case. Once they
started down this route nothing was going
to take them off this path.
“The legislation is wrong on many
fronts, but it is also unclear the breadth of
oversight that the Commissioner will have.
There are a lot of issues with the legislation
and how the OIC has proceeded.”
The undefined breadth of oversight could
well be of concern to captive owners if
predictions from Steven Beeghly, a Seattle-
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based attorney who specialises in (re)
insurance and captive insurance, are to be
borne out.
He says captives should expect “a
rigorous registration application review, not
unlike what we experienced with service
contract and warranty providers once the
legislators similarly created a new statutory
framework for the Insurance Commissioner
to administer registration a few years ago”.
“I expect a very thorough review by the
Insurance Commissioner, with lots of back
and forth in the registration application
process beyond merely establishing good
standing and financial stability and at least
$1 million of unencumbered assets, but
also likely looking deeply into the business
affairs of the captive including review as to
insurance coverage provided, who or what
is protected by the insurance, ownership
and related participation questions, and
verification of Washington producer or
adjuster licenses required of the captive’s
service providers.”
Beeghly adds: “I am planning for a
thorough and vigorous regulatory
review of all involved, be it large
captives, middle market and cell captive
arrangements equally.”
Legally (un)challenged
GCP Insights understands that while
the legislation has been advertised as
a “compromise” between the OIC and
a handful of the large captive owners
headquartered in the state, to describe
this small group of corporates as happy
with the outcome would be inaccurate.
Externally too, there remains regret that
the OIC’s approach to the issue was not
more rigorously contested by the local
captive owner community. Microsoft’s
captive, Cypress Insurance Company,
settled its dispute with the Commissioner
in August 2018 - paying $573,905 in
unpaid premium taxes and $302,915 in
interest and penalties.
In March 2019 Costco’s captive paid
$2.4 million in unpaid premium taxes
and $1.2 million in fines, tax penalties
and interest. Captives owned by Alaska
Airlines and Starbucks were the subject
of further enforcement actions by
Commissioner Kreidler when the state
legislature requested it be halted while a
legislative solution was found.
“I felt the captive owners were trapped
between a rock and a hard place,” Smith
adds. “They weren’t interested in a
legal fight with a Commissioner who is
popularly elected.
“The most direct way to deal with this

is to have someone who is impacted in
that state to take it on, but it is not these
businesses’ job to protect the captive
industry so I get why they have to make
decisions that focus on their bottom line
and own interests.”
Speaking on a recent GCP Short
discussing the latest developments
concerning self-procurement taxes in
Washington, Minnesota and New Jersey,
Tim Mahon, a partner within EY’s Indirect
Tax Practice, says further court scrutiny
would have been welcomed.
“If some of these cases had actually
seen their way through the court system,
I think we would have seen some pretty
good arguments to say that Washington
really lacked the authority to go after the
captives because Todd Shipyards says you
can’t tax them if the only thing you have in
this state is risk and there’s no other part
of that insurance transaction taking place
there,” Mahon explains.
“Even if this law passes, as it currently
stands, there’s the potential that somebody
could try to make that argument, but I think
the argument loses a little bit because part
of this legislative framework requires the
registration of those captives.
“So the question might be, does that
registration trump the necessity to have
something other than risk in the state? I
think it does and I think that’s probably part
of the reason why they have that as part of
this framework. It creates the nexus for the
state to go after those captives.”
Middle market impact
While the legislation appears to have
been agreed to some extent with large
multinational corporations, it remains to be
seen what impact it has on middle market
captives, such as local healthcare systems,
that may have a higher proportion of risk
concentrated in the state.
“Smaller businesses, especially
in agriculture and healthcare, may
be impacted by the new tax,” says
Washington-based Amy Evans (pictured),
executive vice president in the liability
claims division at Intercare.
“In most situations, increased taxes
are transferred to the consumer through
higher cost of goods and services. That
is no different here,
however, certain
organisations
such as hospitals
and healthcare
providers are
unable to transfer
the cost to the
W W W. G L O B A L C A P T I V E P O D C A S T. C O M
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patient. Instead, new taxes and expenses
may affect staffing which could adversely
impact the care and services available to
the community as a whole.
“This is particularly concerning right
now because most of our hospitals and
healthcare providers are still strained by
the effects that COVID has had on their
employees, community and fiscal stability.”
Evans adds that the biggest concern
to these smaller captive owners is the
10-year look back on the tax, while any
increase to the rate over time “could be
catastrophic”.
“Captives are a way for organisations
to stabilise their insurance expenses when
the market becomes hard and volatile,
which is occurring right now,” she says.
“Assessing and increasing taxes may lessen
or eliminate the stability provided by the
captive and force organisations back into
the ever-fluctuating commercial market.”
Copycat legislation
One of the broader concerns captive
owners and consultants have is the
possibility other states could follow
suit. While some states have addressed
the question of how premium paid to a
foreign captive should be treated, in many
states it remains open to interpretation.
In California a 3% independent
procurement premium tax is on the
statute, but there is little in the way
of detail with regards to captives and
whether or not they fall under this
category. States that currently have
no independent procurement tax are
Indiana, Massachusetts, South Carolina,
Virginia and West Virginia. The District of
Columbia also has no such tax.
In New York, however, buying insurance
from a captive not authorised in the state
is treated as a form of independently
procured insurance that attracts a 3.6%
rate. Meanwhile Minnesota recently
amended its 2% independent procurement
tax to ensure it applies to captives not
authorised in the state.
“Most states have a procurement tax,”
Mahon adds. “There are a handful though
that do not currently have one in any
shape or form, so those would certainly
be states that are going to try to mirror,
or in some way at least follow and maybe
emulate what Washington is doing
right now.
“We’re in this pandemic mode and
so states, while they did have better
collections in general than they were
expecting during COVID, they are still
looking for revenue.” n
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Prabal Lakhanpal is a vice president at Spring Consulting
Group. He leads many of the firm’s most advanced client
projects, with a focus on employee benefits, captive insurance
and alternative risk funding.

Using a captive to
solve the gig variable
As the debate around the classification and rights of gig economy workers continues,
it provides captive and risk professionals an opportunity to step up and provide an
innovative solution that the market has been unable to provide as yet.

I

f we look at the history of the gig
economy, its prevalence began in large
part as a reaction to the 2008 financial
crisis and resulting recession. In 2008,
the US lost 2.6 million jobs, and the
unemployment rate hit 10% in 2009. With
financial instability and income insecurity
sweeping the globe, many set out to form
their own path.
This led to the creation of a new kind of
business model, where companies created
platforms to provide people a medium to
monetize their personal resources (such
as a car or house). These early adopters
created what we now refer to as the gig
economy.
In 2008, AirBnb and TaskRabbit were
founded. We met Uber in 2009 and Fiverr
in 2010. Existing platforms like Care.com
and Etsy, ideal marketplaces for the selfemployed or those seeking extra cash, saw
an uptick in utilization.
According to Gallup, 36% of US workers
participate in the gig economy, either
as a primary or secondary job. Further,
the Bureau of Labor Statistics estimates
that more than 10% of Americans rely
on independent work as their primary
source of income. In Canada, a study
commissioned by the Ontario Government
found that non-traditional gig jobs, in fields
such as IT, human resource, marketing,
finance, and accounting, are growing at
twice the rate of conventional jobs.
Benefits for the gig workforce was a
concern pre-pandemic, especially given
that this economic sector represented

more than 35% of the US workforce
in 2019 and has been continuing to
grow at a fast pace. In the face of
COVID-19, this growth in the number
of gig workers has accelerated. Due to
Covid, the fact 15.5 million Americans
may have found themselves without
benefits is incredibly grim.
Risk profile
Existing platforms that support the
gig economy empower individuals to
operate as single-person businesses. Gig
companies have been able to rethink the
business framework by classifying workers
as 1099 and not employees. This can result
in other exposures that individuals may
not be well equipped to handle, such as
understanding, managing and mitigating
risks as effectively as an organisation can.
Risk profiles of companies and workers
in the gig economy are materially different
from those working in a traditional
business environment. Organisations
operating in the gig economy
have less control over the workers
they employ and thereby on the
risks to which their workers may
be exposed. In addition to risk,
with the hardening markets the
challenge of costs is perhaps more
of an issue now than ever before.
All of this has left us wondering
about the following:
● Who should be responsible for
purchasing insurance coverages the employee or employer?
W W W. G L O B A L C A P T I V E P O D C A S T. C O M

● W
 ho is responsible for taking the risk?
● When accidents happen to a gig
worker, to whom does the gap in
liability protection fall?
● How do we address occupational health
and safety in a remote environment?
● What about premises liability?
The answers to these questions will
define the future of the workforce for the
gig workers.
Legislative updates
The California Assembly Bill 5 (AB 5)
came into effect on January 1, 2020 and
required companies that hire independent
contractors to reclassify them as
employees, with a few exceptions. With
employee status comes employee benefits,
if offered by the organization.
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Gig platforms were victorious in their
fight against the bill immediately, and,
in November of 2020, Proposition 22
passed. Prop 22 was a ballot initiative
granting certain app-based companies
an exception to the AB5 Law, meaning
they could classify drivers, as an
example, as independent contractors
(without benefits) instead of employees
(who get benefits).
Across the Atlantic, UK Uber drivers
were granted worker status earlier this
year, gaining benefits such as a minimum
wage, holiday pay and a pension. While
the jury is still out, this might be an
indication of a trend that will stick, with
EU countries looking at similar resolutions
and individual US states weeding through
related lawsuits.
It is likely that gig organisations will
continue their fight to save money
through 1099 workers and that eventually
it is going to impact not just the gig
economy, but the economy at large. The
phenomenon is akin to the weakening of
labor unions in decades past.
Eventually, employers will wonder
about the plausibility and necessity of
providing benefits at all. Thus, regardless
of the direction of gig-related lawsuits,
we should all be pondering the definitions
of employment and “essential worker”,
as well as the traditional tie between
benefits and employment that now seems
to be unraveling.
Alternative funding options
As the gig economy has grown, insurance
markets have failed to keep up with
its demands. Only recently have some
individual platforms started to develop
solutions focused on this sector. These
emerging online exchanges use artificial
intelligence to create a smooth process for
gig workers.
One of the biggest
insurance needs for these
workers is healthcare.
Healthcare has traditionally
been a benefit either
provided by an employer
or subsidized by the
government. For a
lot of gig workers,
health insurance is
something they have
to buy from medical
exchanges, which are
typically inefficient
buying mechanisms.
Another kind of

solution that we have seen employers
leverage is voluntary benefits. While these
benefits do not address the underlying
issue of primary healthcare, they can be a
great supplement to health plans.
Below we have noted some other
solutions that may be workable for both
benefits and property and casualty risks
related to the gig workforce. Each of the
solutions will require discussion on a caseto-case basis.
Captive insurance
These disruptive models could create an
entity that would allow gig organisations
to spread their risk so that it is more
manageable and would minimize
insurance company frictional costs.
Captives provide a unique solution that
can greatly reduce the financial impact of
having to provide employee benefits to
1099 workers in the future.
This is a modular solution which can
be leveraged to take a proactive role in
helping workers understand and manage
risks, healthcare and other risks prevalent
in the gig world. A captive can be utilized
to not only provide healthcare, but to
provide a variety of other employee
benefits and property and casualty
coverages at a lower price point than in
the retail commercial markets.
Commercial markets are “hindsight
driven” – they don’t want to take on risk
that does not have historical data which
allows them to forecast forward. A wellknown advantage of captives is that they
allow organisations to develop and tailor
insurance products for their own unique
needs, rather than be limited by the
existing offerings available in the market.
In the case of the platform solutions
that have been facilitating the gig
economy (such as Uber, Airbnb), this
need is exasperated by the lag in
understanding between the commercial
markets and these innovative solutions.
This was evidenced in the case of cyber
risk – where the commercial market
played catch up to meet the dynamic
needs of these companies. In many cases
the commercial market may not even fully
understand the intrinsic business and its
associated exposure.
ICHRA
Another benefit option for employers
looking to break conventional ties but still
help employees is an Individual Coverage
Health Reimbursement Agreement
(ICHRA). While not portable, ICHRAs
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allow for reimbursing employees on a
tax-favoured basis for insurance that
they purchase themselves, such as on a
public exchange.
Previously, reimbursement for
premiums through an HRA was
prohibited, except for retiree
populations. Now an ICHRA can be
used for qualifying forms of individual
insurance coverage, including ACA
marketplace plans as well as Medicare.
For organisations looking to provide
its gig workers some benefits without
bearing the costs, ICHRAs could be a
solution.
Other considerations
We have begun to see a shift in the
market from employer plans to individual
plans, aligning with the growing portion
of gig workers. We expect to see more
people look at individual healthcare
solutions, whether employer facilitated
or public programs or exchanges. This
trend of moving away from private,
employer-sponsored plans is driven both
by employers and employees, as well as
the overall economy.
This move was catching steam
before President Biden took office,
and we believe his presidency will
serve as a catalyst. Biden’s proposed
$1.9 trillion stimulus package would
increase subsidies for consumers on the
federal exchanges, providing additional
assistance for low-income participants
and making room for more middleincome households to take advantage of
the subsidized program.
He is also proposing larger tax credits
for low-income households, which could
increase enrollment in exchanges. Biden is
projected to increase access to Medicaid
and the ACA overall and may even lower
the Medicare eligibility age from 65 to 60
years old. An increase in public exchange
utilization could perhaps help resolve the
benefits issues of gig workers as well,
although it remains to be seen.
While you could view this shift as a
continuum, you could also see it as a
cycle. If the public market becomes
larger, more accessible and more
competitive, the private market will be
less competitive and more expensive,
with smaller risk pools. Therefore,
employers who wanted to hang on to
their benefits programs through all this
turmoil will be further challenged to do
so. The result will be a new wave of the
individualization of benefits. n
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IPT UPDATE
Insurance premium tax specialists TMF Group bring us up to
speed on the latest developments regarding IPT, filing and
compliance around the world
To hear more from TMF and their captive services, visit their
Friend of the Podcast page on the GCP website.

Luxembourg – IPT filing deadlines
The Budget Law has brought forward the filing deadline
for IPT returns in Luxembourg. Insurers are now required
to make the quarterly submission to the tax authorities
before the 15th day of the month following the reporting
period. The new deadline will apply to the 2021 first
quarter filings, onwards. Previously, the declaration was
due before the end of the month following the reporting
period. It is now also compulsory to submit the returns
electronically, removing the option for insurers to make
paper declarations.

Canada – Yukon Territory –
Insurance Premium Tax
The 2020/21 Yukon Budget announced an increase to
the rate of insurance premium tax. From 1st January
2021, the rate is 4%, increased from the previous 2%. For
insurance policies covering fire, which are subject to an
extra 1% fire premium tax, the effective rate has therefore
increased from 3% to 5%.

France – TSA Exceptional
Contribution
The French Social Security Budget for 2021 introduced
a new Exceptional Contribution, due alongside the
TSA. The new contribution, although temporary, has
been introduced with retroactive effect and is due
on most French health insurance premiums collected
from 1st January 2020 onwards. The rate of the TSA
Exceptional Contribution is 2.6% for the year 2020 and
1.3% for 2021. This temporary contribution is intended
to raise an additional €1.5 billion to fund additional
healthcare costs arising from Covid-19.

France – New IPT exemption for
electric vehicles introduced
The French 2021 finance bill (Law No. 2020-1721 of
December 29, 2020) introduced an IPT exemption
for insurance of land motor vehicles solely powered
by electricity and which are registered on or after
1st January 2021. The exemption applies to risks of
any kind related to the vehicle. The exemption is a
temporary measure and is due to come to an end on
31st December 2023.

Spain – IPT rate increase
The 2021 General State Budget of Spain increased
the IPT rate from 6% to 8%, effective from 1st January
2021. This is the first change in the rate of Spanish IPT
for 23 years and only the second time the rate has
ever increased.
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North Sea risk
restraint in drawing too many conclusions, though there
are some takeaways.
One of the key considerations the judge examined
was what risk is actually being covered. The case
By Joseph Finbow,
explored the fundamental concept of insurable interest,
Portfolio Director
i.e. that for there to be insurance, there has to be risk.
- Captive Practice,
The judge found that there was clearly an insurable
TMF Group
interest in that any event that would trigger a claim
on the CAR policy, would equally trigger a deductible
payment. It was clearly a contractual certainty that the
deductible policy would then pay that deductible.
As the market continues to harden, and captives are
What happened in this case?
increasingly used for innovative risk management and
A First Tier Tribunal (FTT) in the United Kingdom ruling
alternative insurance solutions, the questions of what is
has considered the insurance of a deductible under a
actually being insured, and if there is even an insurance,
construction all risk (CAR) policy related to pipeline
need increased scrutiny. Innovation, by definition,
laying projects in the North Sea. The contractor, Subsea
creates new issues that the original draughtsmen of IPT
7, laying the pipeline used its Isle of Man captive,
laws did not contemplate. Where deductible policies are
Tartaruga Insurance Ltd, to insure against its obligation
being placed in a captive, it is increasingly apparent that
to settle the deductible in the event of a claim on the
the captive will need to carefully examine the terms of
CAR primary policy.
the both the deductible policy and the underlying policy
The UK tax authorities, HMRC, considered that the
to have a good understanding on what the ‘risk’ is.
deductible policy being provided by the captive insurer
In the Tartaruga case, there was only one jurisdiction
represented a financial loss cover for the contractor, a
to consider – the question was
UK domiciled entity, and therefore
whether the risk is in the North
pursued UK IPT on the full amount
Sea (outside the scope of UK IPT
of the premium paid to the captive.
– indeed outside the scope of any
The FTT disagreed with HMRC’s
IPT) or in the UK. As such, there
view, instead finding that the nexus
was only one tax jurisdiction to be
As captives are increasingly
between the deductible policy
considered, that of the UK albeit
and the CAR policy was such that
used for innovative risk
heavily influenced by EU principles.
the risk covered by the deductible
management, the questions
Where there are potential
policy is identical to that covered
exposures in multiple jurisdictions,
of what is actually being
under the CAR policy. That is to
the complexity increases.
say, it is a contractual certainty
insured, and if there is
The case also highlighted
that in the event of a claim under
even an insurance, need
an ever-important concept,
the CAR policy, a deductible
especially in EU law – that of
increased scrutiny
payment would lead to a claim
the ‘establishment to which the
under the deductible policy.
contract relates’. This is an issue
As such, an allocation of the
that the Kvaerner ECJ case tackled
premium must be made between
20 years ago but continues to be
the UK taxable and exempt
hugely important for IPT. The fact that the insurance
risks. For those risks related to the buildings, and in
policy was taken out by a UK policyholder does not
the case of the liability element of the CAR policy, the
mean that the policy relates to a UK risk. Instead, we
establishments, located outside 12 nautical miles of the
need to examine what risk the policy is responding to
UK’s coastline should be exempt and those risks located
and to which ‘establishment’ it relates.
within that area should be taxable. Interestingly, the FTT
In this case an allocation of risk was paramount, as
also accepted that in certain cases, the ships used by
the judge considered that whilst some of the risk related
the contractor could be considered an establishment.
to an establishment in the UK, the ship in the North
Sea was also creating an establishment, so some of
Does this case have wider relevance regarding
the premium needed to be allocated to the ship. The
premium tax allocations for captives and insureds
decision that a ship creates an establishment (albeit
in the UK?
stationary, and staffed and resourced for a project of
As an FTT case, the decision is not binding on other
12 months), is perhaps a little unusual, however it does
tribunals, though it can provide us with some insight as
serve as a reminder that when considering premium
to how future cases could be interpreted. The specifics
allocations, it may be necessary to look beyond the
of the case were fairly unique so we should show some
listed policyholders. n
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Shadrack Kwasa is an exectuvie director at London & Capital.
He has a particular focus on developing investment solutions
for UK and European institutions as well as developing
relationships with offshore institutions. As the business’ sole
insurance actuary, he is responsible for translating investment
funds and ideas into an institutional context.

INVESTMENTS:
Putting Q1 2021
in focus
Pandemic pressures and an eventful
equities market has made the investment
environment a turbulent one to navigate.
London & Capital’s Shadrack Kwasa is on
hand to bring you up to speed.

I

nsurers are naturally fixed income
investors, but we’ve increasingly seen a
trend towards diversification. However,
captives with their smaller capital bases
versus their commercial peers, have less
investment flexibility than most insurers.
While MassMutual made headlines in
Q1 2021 for jumping on the Bitcoin
bandwagon (or revolution, depending
on your outlook!), most captives simply
do not have the capital capacity or
risk appetite to even explore the most
mainstream of ‘alternative’ assets broadly any kind of asset that doesn’t
fit the traditional mould of a cash, fixed

income or equity investment.
As we know from captive industry
surveys, such as the annual Marsh report,
the average asset allocation for captives
is typically 40% cash and intercompany
loans, 50% fixed income, 10% equities and
alternatives. While averages clearly gloss
over important details (on average a room
full of insurance professionals plus Bill
Gates is a room of millionaires, add in Elon
Musk or Jeff Bezos and we have a room
of billionaires), the core point remains an
important one – captives’ core exposure
is in the fixed income markets, an area
of the market that has seen a 35-year
W W W. G L O B A L C A P T I V E P O D C A S T. C O M

tailwind with global interest rates headed
in only one direction.
Calling an end to this incredible run
of performance may well be premature
but since the start of 2021, fixed income
investors the world over have seen a huge
shift in expectations, and consequently
fixed income yields. As financial markets
look to put the pandemic behind them –
even despite the resurgence of COVID-19
we’ve seen in Europe – investors are
looking to set expectations around what
the future economic conditions might
look like.
Should we all be looking forward to the
roaring 20’s or is a return to post-Great
Financial Crisis conditions more realistic?
The answer to this question is critical as
it sets the scene for inflation, employment,
capacity in the system and, ultimately,
interest rates. Will we see inflation race
ahead beyond the cherished 2% target
in developed economies? Will that spur
growth rates beyond the average rates
we’ve seen in the past 10 years? How
quickly will the Federal Reserve and other
central banks adjust interest rate policy to
reflect the new environment?
The market response
As divergent views on all these questions
have emerged, markets have responded
by pushing up bond yields (and therefore
pulling down bond prices) from historic
lows in Q4 2020 to pre-pandemic levels
today. What’s more, volatility has picked
up across the board as the speed of these
changes has surprised market participants
across the world.
Equity markets took the opportunity
again to underline their importance as a
key diversifying asset class for insurance
investors this quarter. Although equities
have posted another period of positive
returns, the mood music has changed
a lot. The first quarter has seen big
‘rotations’ in investor allocations and
therefore large performance disparities
between sectors.
In January, after a strong first few
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weeks of the New Year, the equity market
sold off aggressively on concerns of
exuberance and excessive valuations.
The market then settled higher in
February but in March, the rotation from
growth stocks into cyclical value stocks
accelerated rapidly as US sovereign bond
yields spiked higher – impacting the ‘risk
free’ rate of return that global investors
use in their valuation models.
For equities, the improving growth
outlook resulted in one of the largest
accumulated earnings ‘beats’ versus
expectations in history and forwardlooking earnings statements confirmed a
strong rebound from the depressed levels
of 2020 as vaccines are rolled out globally
and economies are reopened. Earnings
season also confirmed that many
corporates have structurally lowered their
cost bases, boosting expectations for
future profit margins.
We can’t talk about Q1 2021 equity
markets without mentioning the
spectacular emergence of the retail
investor. The recent Gamestop saga,
which was driven by the collaborative
action of thousands of retail investors on
Reddit’s WallStreetBets Forum, resulted in
one of the more memorable explosions in
short positions seen for some time. Action
from regulators as well as social media
and investment platforms is likely to curb
this type of action in the future but the
impact on markets of the active retail
investor is certainly a feature that will
have to be considered going forward.
From a fixed income perspective, the
rise in longer-dated bond yields this
year that has taken them back to prepandemic levels in the US and Europe
has been achieved relatively painlessly
(versus previous episodes such as the
2013 ‘temper tantrum’) with risk markets
performing well, the economy getting
stronger, inflation well behaved and bond
markets functioning efficiently for both
issuers and investors. The steepening
yield curve has been tolerated so far but
the suspicion is that if the US 10-year
moves towards 2% the Fed is likely to
intervene indirectly through switching
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Ensuring portfolio
risk is sufficiently
diversified through
exposure to sectors
that should perform
well in a recovering
environment should
make captive balance
sheets more robust

bond purchases towards the longer-end
to ensure that the Fed’s targets are met.
Central banks across the globe are likely
to take the lead from the Fed. This form
of yield curve control will feature as a
key tool to support broader economic
measures.
Switching focus to corporate bonds,
we have seen all this activity result in
positive performance from sectors that
traditionally benefit when rates begin to
rise. Banks are obvious beneficiaries of
rising rates due to their business model
(borrow at short-term rates and lend at
long-term rates). The so-called ‘cyclicals’,
such as autos have also benefited from

pent up consumer demand as huge
savings piles built up over lockdowns are
being put to work.
A combination of negative real
interest rates, large savings and easing
of lockdown restrictions should mean
more spending by consumers and better
earnings from consumer-cyclical sectors
of economies across the globe.
What does all this mean for captives?
The running theme for the quarter and
indeed for the rest of the year is interest
rate action and inflation. For captives,
this means portfolio sensitivity to interest
rates is likely to be a key source of risk
and return and must be understood,
monitored and controlled.
Sector exposure will also be important
to benefit the most from a captive
investment portfolio. This will be
especially relevant for captives whose
parent companies’ are in sectors that
may suffer from rising interest rates or
where there may be a doubling of risk
from insurance underwriting into less
favourable sectors. Ensuring portfolio risk
is sufficiently diversified through exposure
to sectors that should perform well in
a recovering environment should make
captive balance sheets more robust. n

Disclaimer: The value of investments and any income from them can fall as well as rise and neither is guaranteed. Investors may not get back the capital they invested. Past
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NOTABLE CAPTIVE FORMATIONS IN 2021
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THE PACE OF NEW CAPTIVE FORMATIONS HAS NOT SLOWED
IN THE FIRST QUARTER OF 2021. BELOW ARE A FEW
STANDOUT LICENCES THAT CAUGHT GCP INSIGHTS’ EYE.
LUXEMBOURG
Captive name: Knauf Re
Parent company: Knauf
Industry: Construction
Captive type: Reinsurance captive
Analysis: Knauf is a privately owned German
building materials company that has operations
around the world. The company already owns an
active captive in Vermont that it had inherited
through a previous acquisition and writes US
risk. At the start of 2021, however, it formed
a reinsurance captive in Luxembourg. “Since
we are headquartered in Germany, we saw an
opportunity to have an EU-domiciled captive and

HAWAII
Captive name: Honu Insurance Company, LLC
Parent company: Facebook
Industry: Technology
Captive type: Pure captive
Analysis: Facebook is the latest of the
technology giants to form its own captive
insurance company. Similar to many Silicon
Valley companies, it has chosen Hawaii as its
captive domicile. The captive was licensed on
1 December, 2020 and, as yet, it is not clear
what insurance it will be providing to the social
network.

selected Luxembourg as the most appropriate
domicile,” Marcus Reichel, head of insurance at
Knauf, says in GCP #49. “In the first phase we are
taking our classic property and casualty risks.”

BERMUDA
Captive name: DNA Genetics Insurance Limited
Parent company: DNA Genetics

Listen here: Marcus
Reichel on GCP #49

MALTA
Captive name: Jorge Insurance Limited
Parent company: Grupo Jorge
Industry: Agriculture
Captive type: Pure captive
Analysis: The licence was finalised in
March 2021 and is the first pure captive
established in Malta by SRS Europe.
Passporting only into Spain and writing
miscellaneous financial loss, the captive

Industry: Cannabis
Captive type: Single parent
Analysis: Licensed in March as a Class Two
insurer, GCP Insights understands this to be
the latest cannabis captive formed in the
jurisdiction. We reported in January that
Canada-based Canopy Growth Corporation
had formed a Bermuda captive in 2020. DNA
Genetics operates through wholly-owned
subsidiaries in California and Amsterdam.
Procuring insurance remains problematic for
cannabis businesses since its legal position
is complex in the United States and finding
banking partners can be a stumbling block.

will provide insurance to Grupo Jorge, one
of Spain’s largest meat producers. The
Zaragoza-based company specialises in
pork, but is also developing business units
in renewable energy and ecological crops.
As with many captives in Malta, it is not
officially classed as a captive by the MFSA
and is instead listed under ‘insurance
undertakings’.
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Captive name: Great Northern Assurance Ltd
Parent company: Dart Transit Company
Industry: Transportation & logistics
Captive type: Single parent
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ARIZONA

Captive name: Astro-II, Inc

in Pennsylvania. The Authority was already,

Captive name: Bind Re Inc

Parent company: The Boeing Company

and remains, a member of Raffles Insurance,

Parent company: Bind Benefits

Industry: Aerospace

a group captive in the Cayman Islands, but

Industry: Finance & insurance

Captive type: Pure captive

as the market hardened realised having a

Captive type: Pure captive

standalone pure captive would compliment
Analysis: Although not strictly

their existing risk financing strategy. The

Analysis: Minneapolis-based Bind

a new captive formation, arguably the most

captive is managed by Artex Risk Solutions.

Benefits is a health insurance

eye-catching new licence of 2021 to date

administrator that designs plans for

is the return of Boeing’s captive, Astro-II,

Speaking on a GCP Short about Vermont’s

small family-owned businesses right

Inc, to Vermont. Astro-II was one of the first

formation activity in 2020 and the first

up to Fortune 100 employers. It is not

ever captives to form in Vermont in 1984,

three months of 2021, Daniel Youngs, CFO

clear whether this captive will be used

but it re-domesticated to Boeing’s home

of LCSWMA, explained the rationale that

as part of their client offering or soley

state of Illinois in 2018 after it had updated

prompted the new captive.

for their own risk. Being registered as a

its own captive statute. That update had

pure captive in Arizona means it can only

been prompted by Illinois implementing

“As we began sorting through a 2020

insure the risk of affiliates or controlled

a 3.5% self-procurement tax on foreign

renewal that was extremely challenging,

unaffiliated business.

captive insurers, but later that year the self-

it became evident that we had to think

procurement tax rate was dropped to 0.5%.

outside of the box for a longer-term solution,
providing better stability, better coverage

Captive name: ManpowerGroup Captive

GCP Insights understands Boeing was willing

and pricing,” he said. “Our track record, our

Insurance, Inc

to continue with its captive in Illinois despite

loss history is near stellar for our industry and

Parent company: ManpowerGroup

the tax arbitrage being reduced, but then ran

we just felt we didn’t have the connections

Industry: Finance & insurance

into frustrations with new business plans and

we needed to really emphasize that. So with

Captive type: Pure captive

getting understanding of their captive model

the help of Steve McElhiney and the Artex

from the Illinois Department of Insurance.

team, a pure captive quickly rose as the

Analysis: ManpowerGroup is a

“The Department was easy to work with, but

solution to these challenges.”

Fortune 500 multinational headquartered
in Milwaukee, Wisconsin and the world’s

we couldn’t get the time with them,” a source
told GCP Insights. “They don’t have the tools
or resources to regulate these large captives.
They are used to regulating State Farm and

third largest staffing company. This pure

Listen here: LCSWMA CFO
Dan Youngs discusses their new
captive in this GCP Short

captive was formed in January 2021 and
appears to be the first in its group.

large commercial carriers.” Boeing also owns
a captive in Bermuda, Astro Limited, that was
formed in 1969.

Captive name: Sustainable
Assurance Company

made headlines in February when the State
of Vermont announced it had received the

HAWAII

Analysis: Sustainable Assurance Company

BE RM UDA

ARI ZON A

Captive type: Pure captive

VER MON T

Industry: Local authority

1,200th captive licence in the domicile’s
40th year. Lancaster County Solid Waste
Management Authority (LCSWMA) is a
municipal authority operating in two counties
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MA LTA

LUXE MBO URG

Parent company: LCSWMA

Follow us on LinkedIn
Follow us on Twitter
Contact: richard@globalcaptivepodcast.com
www.globalcaptivepodcast.com

